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THE LIMITATIONS ON THE
PUNISHABILITY OF TACIT COLLUSION
IN EU COMPETITION LAW
JAIME EDUARDO CASTRO MAYA*

ABSTRACT
This document discusses the doctrine of tacit collusion in the
context of oligopolies. The First part (Section I) discusses the
relation between oligopolies and tacit collusion, and the different academic theories on oligopolies and the so-called oligopoly
problem. Section II gives an overview of Game Theory and how it
is related to the oligopoly problem. Section III discusses the issue
of how to identify tacit collusion and the debate between Donald
Turner and Richard Posner on the necessity or not to adopt mea-
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sures to tackle it. Once established the relation between oligopolies and tacit collusion, Section IV addresses some facilitating
SUDFWLFHV WKDW ERRVW WKH FRRUGLQDWLRQ EHWZHHQ ¿UPV 6HFWLRQ 9
discusses tacit collusion under Article 101 and 102 of the TFEU
and some of the main cases that have dealt in one way or another
ZLWKWKLVLVVXH)LQDOO\6HFWLRQ9,JLYHVVRPH¿QDOWKRXJKWVRQ
the issue of tacit collusion, and how Competition Law should deal
with it effectively.
Key words: oligopolies; tacit collusion; oligopoly problem; interdependence; game theory; facilitating practices.

LAS LIMITACIONES DE LA SANCIÓN
DE LA COLUSIÓN TÁCITA EN DERECHO EUROPEO
DE LA COMPETENCIA
RESUMEN
Este documento discute la doctrina de la colusión tácita en el con
texto de los oligopolios. La Primera parte (Sección I) discute la
relación entre los oligopolios y la colusión tácita, las diferentes
teorías académicas sobre oligopolios y el llamado problema del
oligopolio. La Sección II da una visión general de la Teoría del
Juego y cómo se relaciona con el problema del oligopolio. La sec
FLyQ,,,GLVFXWHODFXHVWLyQGHFyPRLGHQWL¿FDUODFROXVLyQWiFLWD
y el debate entre Donald Turner y Richard Posner sobre la necesi
dad o no de adoptar medidas para abordarlo. Una vez establecida
la relación entre oligopolios y colusión tácita, la Sección IV abor
da algunas prácticas facilitadoras que impulsan la coordinación
entre empresas. En la sección V se discute la colusión tácita con
arreglo a los artículos 101 y 102 del Tratado de Funcionamiento
de la Unión Europea y algunos de los principales casos que han
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tratado de una u otra manera con esta cuestión. Por último, la
6HFFLyQ 9, GD DOJXQDV UHÀH[LRQHV ¿QDOHV VREUH OD FXHVWLyQ GH
la colusión tácita y cómo el Derecho de la Competencia debería
DERUGDUODH¿FD]PHQWH
Palabras clave: oligopolios; colusión tácita; problema del oligopolio;
interdependencia; teoría de juegos; prácticas facilitadoras.

ABREVIATIONS AND ACCRONYMS
CA
EC
ECJ
EUMR
TFEU
OECD

Competition Authorities
European Commission
European Court of Justice
EU Merger Regulation.
Treaty of Functioning of the European Union
Organization for the Economic Cooperation and devel
opment

INTRODUCTION
Markets characterized as oligopolistic are fertile ground for the
H[LVWHQFHRIFROOXVLRQ,QROLJRSROLHV¿UP¶VSUR¿WVVWURQJO\GH
pend on the actions of their competitors.1 As long as there are few
sellers in the market, collusive outcomes are likely occur even
without explicit agreements2DPRQJ¿UPVLQDQROLJRSRO\7KHOLW
erature knows this type of collusive outcomes lacking an explicit
agreement to coordinate as tacit collusion.


-RQHV$OLVRQ 6XIULQ%UHQGD(8&RPSHWLWLRQ/DZ)RXUWKHGLWLRQS
,WLVDOVRVKRZQXQGHUWKHH[SODQDWLRQRIJDPHWKHRU\ZKHUHSUR¿WDELOLW\RIHDFK
¿UPGHSHQGVRQWKHEHKDYLRXURIRWKHU¿UPVLQWKHPDUNHW

2

Gutierrez, Juan David., Tacit Collusion: Theory and Case Law in Argentina,
Brazil, Chile, Colombia and Panama (1985 - 2008) in “Revista de Derecho de la
&RPSHWHQFLD%RJRWi &RORPELD YRO1HQHURGLFLHPEUH
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According to Whish & Bailey, tacit collusion is a phenom
enon that arises in markets where few operators act in a parallel
manner as a result of the characteristics of the market, without
a concerted practice in the legal sense. Since this type of col
lusion becomes a relevant issue for authorities, considering that
both tacit and explicit collusion respond to similar conditions and
¿UPV ZLOO REWDLQ EHQH¿WV DW WKH H[SHQVH RI DIIHFWLQJ FRQVXPHU
welfare, the starting point of this document is an analysis of the
concept of tacit collusion from the perspective of oligopolies.
Secondly, we will analyze some aspects of oligopolies since
it is relevant to determine if the mere existence of a market with
such characteristics HQFRXUDJHV WKH FRQ¿JXUDWLRQ RI WDFLW FRO
lusion. Once this link is established, we will analyze if by dis
couraging the facilitating practices that lead to an anticompetitive
EHKDYLRURI¿UP¶VDFWLRQVLWLVSRVVLEOHWRVKRUWHQWKHOLQHEHWZHHQ
SXQLVKLQJH[SOLFLWFROOXVLRQDQGWKHLQGHSHQGHQWDFWLRQRI¿UPV
within oligopolies6. This will help us to determine if competition
law is able to discourage tacit collusion to occur.
Even when competition authorities do not consider proscrib
ing oligopolies or any market structure in particular, tacit collu
sion is likely to arise in an oligopolistic market structure7. For


Whish, Richard & Bailey, David. Competition LawWKHGLWLRQ3



0DNLQJHPSKDVLVRQWKHLQWHUGHSHQGHQFHRI¿UPVDVWKHOHDGLQJFKDUDFWHULVWLFLQ
WKHGHFLVLRQPDNLQJSURFHVVRI¿UPVZLWKLQWKHROLJRSRO\



6HH2(&'*ORVVDU\LIVWDWLVWLFDOWHUPV³&RQVFLRXV3DUDOOHOLVP´³ « The problem
DULVHV PRUH IURP WKH QDWXUH RI WKH PDUNHW RU LQGXVWU\ VWUXFWXUH LQ ZKLFK ¿UPV
operate than from their respective behaviour.” https://stats.oecd.org/glossary/
detail.asp?ID=3172

6

Gutierrez, Juan David., Tacit Collusion: Theory and Case Law in Argentina,
Brazil, Chile, Colombia and Panama (1985 - 2008) in “Revista de Derecho de la
&RPSHWHQFLD%RJRWi &RORPELD S

7

Although oligopolies are not forbidden, some conducts surrounding
this type of market structure are considered illegal by authorities. As
mentioned by Gutierrez, “competition laws do not prohibit the existence

Rev. Derecho Competencia. Bogotá (Colombia), vol. 13 N° 13, 195-240, enero-diciembre 2017

THE LIMITATIONS ON THE PUNISHABILITY OF TACIT COLLUSION IN EU...

199

instance, the concentration of the market –among other factors
WKDW ZLOO EH SRLQWHG RXW WKURXJK WKH GRFXPHQW LV DQ LQWULQVLF
characteristic of an oligopolistic market structure, as it is also one
of the structural factors that lead to collusion as mentioned by
Massimo Motta.
Factors such as Barriers to entry, market transparency, similar
cost structures, among others, make markets prone to collude9.
The problem arises when those conducts take place without any
NLQGRIDJUHHPHQWDQGWKHHIIHFWVDUHWKHVDPHDVLI¿UPVZHUH
explicitly colluding. An extensive literature has dealt with the
SUREOHPRISURYLQJDQGGLVWLQJXLVKLQJZKHQ¿UPVLQDQROLJRS
oly are actually colluding or it is a legitimate oligopolistic be
havior and if the latter should be punished or not by competition
law10. This is why two topics on this regard will be analyzed:
First, the literature on the oligopoly theory, including the so –
called Turner Posner– debate which is focused on the discussion
of punish or not tacit collusion as well. Second, the analysis of
*DPHWKHRU\XVHGWRH[SODLQWKHW\SLFDOEHKDYLRURI¿UPVZLWKLQ
an oligopolistic market. The analysis of the literature on how
¿UPV DFW LQ DQ LQWHUGHSHQGHQW ZD\ LQ PDUNHWV ZLWK IHZ FRP
petitors will contribute to determine the link between oligopolies
and tacit collusion.
By analyzing the connection between oligopolies and tacit
collusion, we will get some hints regarding possible ways to
of oligopolies, but consider agreements on prices, quantities and other relevant
variables of competition as illegal conducts´*XWLpUUH]-XDQ'DYLG5HYLVWDGH
'HUHFKRGHOD&RPSHWHQFLDS


³&ROOXVLRQ LV WKH PRUH OLNHO\ WKH VPDOOHU WKH QXPEHU RI ¿UPV LQ WKH LQGXVWU\´
Motta, Massimo. Competition Policy: Theory and practice. S



-RQHV$OLVRQ 6XIULQ%UHQGD(8&RPSHWLWLRQ/DZ)RXUWKHGLWLRQS

10 $OVRFDOOHGDV³)DOVH3RVLWLYH´6HH*XWLHUUH]-XDQ'DYLGand Tacit Collusion:
Theory and Case Law in Argentina, Brazil, Chile, Colombia and Panama (1985 2008)LQ³5HYLVWDGH'HUHFKRGHOD&RPSHWHQFLD%RJRWiS
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discourage tacit collusion. Under this particular analysis, it will
also be important to consider the EU legal framework which
deals with tacit collusion. Particularly, the interpretation of Ar
ticle 101(1) and 102 of the TFEU will be relevant, since authori
ties have considered that reduction of consumer welfare and the
collusive outcomes around tacit collusion might fall within the
VFRSHRIWKHDUWLFOHVPHQWLRQHGDERYHRIWKH7)(87KHHI¿FLHQ
cy of those articles to tackle tacit collusion and the interpretation
given by the relevant case law will help us understand how the
DXWKRULWLHV (XURSHDQ&RPPLVVLRQ(&(XURSHDQ&RXUWRI-XV
WLFH(&-&RXUWVRIWKH(80HPEHU6WDWHVDQG&RPSHWLWLRQ$X
WKRULWLHV&$  KDYH SURVHFXWHG WDFLW FROOXVLRQ &RQVLGHULQJ WKH
GLI¿FXOWLHVWKDWWDFLWFROOXVLRQKDVVKRZQWRFRPSHWLWLRQDXWKRUL
ties regarding detection and punishment, and the cumbersome
WDVN RI SURYLQJ ZKHQ D JLYHQ PDUNHW LV LQ WKH SUHVHQFH ¿UPV
WDFLWO\ FROOXGLQJ ZH ZLOO FRQVLGHU RI DOO WKH DERYHPHQWLRQHG
elements to draw some remarks regarding the ability for compe
tition law to discourage tacit collusion based on the existing law
and literature.

I. DEFINITION OF CONCEPTS: ¿WHY TALKING OF TACIT
COLLUSION AND OLIGOPOLIES?
In order to tackle the issue of this document appropriately, it is
necessary to start by answering why it is relevant to talk about
oligopolies when addressing tacit collusion and how the latter
works. The starting point of the analysis is the concept of oli
gopoly as a market structure that entails the incidence of certain
conducts, after which the concept of collusion will be addressed.
In oligopolistic markets, it is likely that collusion arises un
der certain conditions. Moreover, because of the characteristics
of the oligopoly, it is also likely to detect collusive outcomes after
unconsciously parallel behaviors, which bring us to the concept
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of tacit collusion. As Petit11 mentions “under certain conditions,
oligopolists can coordinate their prices (and/or any other variDEOH DQGMRLQWO\DFKLHYHVXSUDFRPSHWLWLYHSUR¿WVDWWKHH[SHQVH
of consumer welfare, without, however, entering into any institutional arrangement.´
 7KHSXUSRVHRIWKLV¿UVWSDUWLVWRRIIHUDQRYHUYLHZRIWKHWZR
concepts that will set the ground for developing the idea of tacit
collusion and how competition law can discourage it.
1.1. OLIGOPOLY THEORY AND THE RELATION
WITH TACIT COLLUSION

2OLJRSROLHVDUHPDUNHWVZLWKIHZ¿UPVZKRDUHDZDUHRIWKHLQ
terdependence between each other regarding their actions on pric
HVDQGRXWSXWZLWKLQWKHPDUNHW7KHNH\ZRUGRIWKLVGH¿QLWLRQLV
interdependence12ZKLFKPDNHV¿UPVWDNHWKHLUGHFLVLRQVEDVHG
RQWKHDFWLRQVRIWKHRWKHU¿UPV
This is the most common market structure considering that
normally companies must take into account the possible decisions
RIWKHLUULYDOVLQRUGHUWRGH¿QHWKHLURZQFRPPHUFLDOVWUDWHJ\
while they must simultaneously adopt their price decisions or
quantities that they will and are aware that such decisions will
LQÀXHQFHWKRVHWKDWWKHLUFRPSHWLWRUVFDQDGRSW

11 Petit, Nicolas, The oligopoly problem in EU competition law; Handbook on
European Competition Law Substantive Aspects Chapter 7 p. 260
12 Further explanation of this concept of interdependence will be addressed in the
following Section of this chapter.
 Quintana Sánchez, Eduardo, “Tratamiento De La Colusión Tácita En El Perú:
Marchas y Contramarchas” in “Revista de Derecho de la Competencia Vol. 4, No.
4. Enero–diciembre 2008. ISSN: 1900-6381 p. 124
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1.2 THE OLIGOPOLY PROBLEM AND THE INTERDEPENDENCE
According to Whish & Bailey, and as seen before, “some oligopolies are benign in terms of competition” and others may lead to
anticompetitive results.
 /LWHUDWXUHKDVLGHQWL¿HGFHUWDLQSDUWLFXODULWLHVLQROLJRSROLHV
so it is feasible to think that the characteristics in which a mar
NHWDVVXFKRSHUDWHLQVRPHFDVHVPDNH¿UPVLQYROYHGLQLWWR
restrain from competing in price and other ways. In addition, it
LVSRVVLEOHWRWKLQNWKDWWKH\DUHDEOHWRHDUQVXSUDFRPSHWLWLYH
prices without having an agreement in the sense of the provisions
of competition law that forbid them.
 &RQVLGHULQJWKDWDQ\FKDQJHPDGHE\D¿UPLQDQROLJRSRO\
has an effect on its rivals, they will tend to act according to the ac
tions made by others in the market. For instance, in an oligopoly
ZKHQD¿UPUHGXFHVLWVSULFHVFRQVXPHUVZLOOQRWLFHLWDQGWKH
FRPSDULVRQZLWKULYDO¿UPVZLWKLQWKHPDUNHWRIIHULQJWKHVDPH
SURGXFWZLOOSUREDEO\PDNHFRVWXPHUVIHHODWWUDFWHGE\WKH¿UP
ZKRPDGHWKHFXW7KXVWKHDIIHFWHGULYDO¿UPVZLOOQHHGWRDFW
DFFRUGLQJO\DQGDWWHPSWWRPDWFKWKHDFWLRQVPDGHE\WKH¿UP
WKDW¿UVWPDGHWKHFXW7KLVH[SODLQVKRZ¿UPVLQDQROLJRSROLVWLF
market almost depend on each other and this is why literature
talks about interdependency or “oligopolistic interdependence”.
As mentioned by Whish & Bailey rivals “are acutely aware of
each other’s presence and are bound to match on another’s marketing strategy”. This can be evidenced in situations as price
FXWV,QROLJRSROLHVUHGXFWLRQRISULFHVE\RQH¿UPZLOOFDXVHDQ
HIIHFWRQWKHFXVWRPHUVRIWKHULYDO¿UPVDVLWZLOODWWUDFWWKHP
forcing rivals to react by attempting to match the price cut made
E\WKH¿UVW¿UP
 :KLVK5LFKDUG %DLOH\'DYLGS


Ibid.
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 *LYHQWKHLQWHUGHSHQGHQFHDWWKHPRPHQWD¿UPLVDGMXVWLQJ
its behavior to match their rivals, it is possible to end up charg
LQJDSULFHWKDWERRVWVWKHLUSUR¿WVWRDVXSUDFRPSHWLWLYHOHYHO
without even entering into an agreement or having any kind of
H[SOLFLWFRPPXQLFDWLRQ,QWHUGHSHQGHQFHDOORZV¿UPVWRDFKLHYH
DPRQRSROLVWLFOHYHORISULFHVDQGSUR¿WVZKLFKDWWKHVDPHWLPH
discourages competition and turn the market static as there is no
incentive to innovate, change marketing models or even compete.
The described scenario helps us understand how tacit collusion
may arise16. According to Whish & Bailey:
“There does not need to be any communication: the structure of the
PDUNHWLVVXFKWKDWWKURXJKLQWHUGHSHQGHQFHDQGPXWXDOVHOIDZDUHQHVV
SULFHVZLOOULVHWRZDUGVWKHPRQRSROLVWLFOHYHO$OVRWKHQRQFRPSHWLWLYH
environment in which oligopolists function will enable them to act in an
LQHI¿FLHQWDQGZDVWHIXOPDQQHU´ 17.

The oligopoly problem arises in an effort to give name to the
effects on the market that the interdependence creates. The oli
gopoly problem has been named in several ways by academics
ERWKLQWKHHFRQRPLFDQGWKHOHJDO¿HOG.
16 Given the discussion concerning the terminology of the concept, Competition
ODZ¶VERRNRI:KLVK %DLOH\GHFLGHGWRFDOOLWWDFLWFRRUGLQDWLRQ&IU3
17 ,ELGS
 As mentioned by Petit in its work on the oligopoly problem: “Scholars

tag many labels on the oligopoly problem: conscious parallelism, parallel
conduct, parallel pricing, oligopolistic pricing suits, tacit collusion, tacit
coordination, implicit collusion, imperfect cartels, non-cooperative collusion,
tacit coordination, coordinated effects, self-enforcing collusion, and so on. A
FRPPRQWKUHDGWRWKRVHTXDOL¿FDWLRQVLVWRXVHWZRZRUGH[SUHVVLRQVZKLFK
combine a process component (tacit, implicit, conscious, imperfect, selfenforcing, and so on) and an outcome component (collusion, coordination,
parallelism, and so on). Whilst lawyers often use expressions referring to
‘parallelism’, economists seem to prefer the concept of ‘collusion’.” &IU 
Petit, Nicolas, The oligopoly problem in EU competition law; Handbook on
(XURSHDQ&RPSHWLWLRQ/DZ6XEVWDQWLYH$VSHFWV&KDSWHUS
Rev. Derecho Competencia. Bogotá (Colombia), vol. 13 N° 13, 195-240, enero-diciembre 2017
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$OWKRXJK¿UPVKDYHWKHLURZQUDWLRQDOLW\WRGHFLGHWKHLUFRXUVH
RI DFWLRQ WKH\ DOVR WDNH LQWR DFFRXQW WKHLU ULYDOV¶ VWUDWHJLHV WR
DGMXVWWKHLURZQ7KLVZLOOUHVXOWLQ¿UPVFRQVLGHULQJZKHWKHUWR
cooperate or not.
1.2.1 Cooperative oligopoly
7KH ¿UVW VFHQDULR RI ¿UPV FRRSHUDWLQJ LV FDOOHG ³cooperative
oligopoly”19 6LQFH ROLJRSROLHV DUH PDUNHWV ZKHUH IHZ ¿UPV LQ
teract having market power20, they can decide if they cooperate to
PD[LPL]HSUR¿WVDQGPLQLPL]HFRPSHWLWLRQDPRQJWKHP8QGHU
this circumstance of cooperation is where the concept of explicit
FROOXVLRQDSSHDUV7KHOLWHUDWXUHGH¿QHVWKHJHQHUDOFRQFHSWRIFRO
OXVLRQDVDFRQFHUWHGSUDFWLFHWKDWDOORZV¿UPVZLWKLQDPDUNHWWR
coordinate their behavior in order to restrain competition between
WKHP%\YLUWXHRIWKLV¿UPVDFKLHYHDFROOXVLYHRXWFRPHWKDWDW
WKHHQGLVUHSUHVHQWHGLQVXSUDFRPSHWLWLYHSULFHV7KHVHFROOXVLYH
RXWFRPHVUHVXOWIURPWKHH[SUHVVFRPPXQLFDWLRQDPRQJ¿UPV21.
Starting from the basis of a concerted practice, there are two
³¿UVWVWDJH´ elements that should be recognizable in order to
19 González de Cossio, Francisco, “A cooperative or collusive oligopoly exists

when economic agents cooperate with the aim of minimizing competition
between them. The cooperative oligopoly can be implemented through
the use of diverse strategies that allow economic agents to achieve same
price levels and supply that a monopolist would produce or a cartel that
works perfectly.”,Q³&ROOXVLRQV\VWHPSUREOHPVDQGH[SHULHQFH´ )UHH
translation) Retrieved from https://revistas.juridicas.unam.mx/index.php/
GHUHFKRSULYDGRDUWLFOHYLHZ
20 Whish, Richard & Bailey, David. ³0DUNHWSRZHUH[LVWVZKHUHD¿UPKDV
WKHDELOLW\SUR¿WDEO\WRUDLVHSULFHVRYHUDSHULRGRIWLPHRUWREHKDYH
analogously for example by restricting output or limitating consumer
choice.´Competition LawWKHGLWLRQS
21 Harrington, J.E. Jr. (2012). “A Theory of Tacit Collusion´SUHWULHYHGIURPhttp://
ZZZWVHIUHXVLWHVGHIDXOW¿OHVPHGLDVVWRULHVVHPBBHFRBWKHRKDUULJQWRQ
pdf
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make an agreement operational. First, there must exist the pos
VLELOLW\ WR DFFHVV LQIRUPDWLRQ RI WKH FRPSHWLWRU¶V FRQGLWLRQV RI
sales regarding quantities, prices and other general terms of sales
DQGVHFRQG¿UPVZLWKLQWKHFROOXVLYHDJUHHPHQWPXVWEHDEOHWR
GHWHFWLIWKDWLQIRUPDWLRQSUHYLRXVO\NQRZQE\¿UPVZDVDSSOLHG
to the market22 to get the expected outcome.
 2QFHWKHDJUHHPHQWLVRSHUDWLRQDO¿UPVSDUWLFLSDWLQJLQLWPLJKW
EHWHPSWHGWRGHYLDWH$FFRUGLQJWR0RWWD  WKLVSDUWLFXODU
circumstance leads us to identify two more elements as follows:
)LUVWWKHSRVVLELOLW\RISDUWLFLSDQW¿UPVWRGHWHFWGHYLDWLRQDQGVHF
RQGWKHSXQLVKPHQWIRU¿UPVGHYLDWLQJIURPWKHDJUHHPHQW7KLV
brief explanation of the elements of collusion denotes the presence
of one key element, which is coordination. As mentioned by Mot
ta coordination works in explicit collusion by indicating that ³¿UPV
can talk to each other and coordinate on their jointly preferred
equilibrium without having to experiment in the market, which is
costly”.+HQFHDV¿UPVJHWWRDQDJUHHPHQWWKURXJKFRPPXQLFD
tion, they are able to set the conditions explicitly.
1.2.2 Non-cooperative oligopoly
&RQYHUVHO\WKHUHDUHRWKHUW\SHVRIROLJRSROLHVQDPHO\WKHVR
called non-cooperative oligopoly:KHQ¿UPVGRQRWFRRSHUDWH
and consider the actions of their rivals, the literature name this
DOVRDVDQRQFROOXVLYHROLJRSRO\$VPHQWLRQHGLQWKHLQWURGXF
tion of this Part 1 of the document, Petit mentions that under

22 Quintana Sanchez, Eduardo, “Tratamiento De La Colusión Tácita En El Perú:
Marchas Y Contramarchas” in “Revista de Derecho de la Competencia Vol. 4, No.
4. Enero – diciembre 2008. ISSN: 1900-6381 p. 127
 Motta, Massimo, Competition Policy: Theory and practice. S


Ibid.

 Op. cit.
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VRPHFLUFXPVWDQFHV¿UPVPD\FRRUGLQDWHDFKLHYLQJVXSUDFRP
SHWLWLYHSUR¿WVZLWKRXWKDYLQJDQH[SOLFLWDJUHHPHQWDQGLWPD\
generate what the economists call a “market failure” of the oli
JRSROLHV PHDQLQJ ZLWK WKLV WKH SRVVLELOLW\ RI ¿QGLQJ DQWLFRP
petitive practices.
 :KHQ¿UPVDFWLQDQRQFRRSHUDWLYHZD\DQGFRPSHWLWRUVDUH
DEOHWRDGMXVWWKHLUEHKDYLRULQWHOOLJHQWO\DFFRUGLQJWRWKHLUULYDO¶V
actions without having to communicate is when tacit collusion is
OLNHO\WRRFFXU,QWKLVVFHQDULR¿UPVFRPSHWLQJLQDPDUNHWZLWK
few competitors must be careful in order to choose the proper
strategy. This can only be achieved by taking into account the
behavior of its competitors, starting from the premise that each
individual competitor has market power which allows them to
DIIHFWWKHSULFHLQWKHPDUNHWDQGDOVRWKHSUR¿WVIRUHDFKRILWV
ULYDOVWRWDNHDFRXUVHRIDFWLRQWKDWEHQH¿W¿UP¶VLQWHUHVWV
This is behavior explains the rationality behind oligopolies.
+RZHYHU¿UPVDFWLQJLQWHOOLJHQWO\WRDQWLFLSDWHRUWRUHDFWWRWKH
DFWLRQV RI FRPSHWLWRUV GRHV QRW HQWDLO WKDW ¿UPV DUH FROOXGLQJ
7KLV RQO\ VKRZV KRZ LQWHUGHSHQGHQFH ZRUNV DV ¿UPV DUH LQGL
YLGXDOO\ ORRNLQJ IRU PD[LPL]LQJ WKHLU EXVLQHVVH¶V SUR¿WV EDVHG
RQWKHLUFRPSHWLWRU¶VDFWLRQV,ID¿UPLVFRQVFLRXVRIWKHHIIHFWV
that acting intelligently has on rivals, it is considered conscious
parallelism, which may generate driving prices up to a monopo
listic level.
The previous explanation set the ground to give a brief over
view of the main theories of oligopoly that help us explain the
phenomenon of tacit collusion.
1.2.3 Cournot model
7KHPRGHORI$XJXVWLQ&RXUQRWLVDQH[DPSOHRIQRQFRRSHUDWLYH
ROLJRSRO\8QGHUWKLVPRGHO¿UPVWHQGWRJHWWRDQHTXLOLEULXPRI
price and quantity based on the actions or their competitors, for
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instance, in the case of prices the trend would be that it get to the
marginal cost as the number of sellers upsurge26. Therefore, the
PRUHFRQFHQWUDWHGLVWKHPDUNHWLWLVPRUHOLNHO\WR¿QGFROOXVLYH
outcomes, or in other words, the least concentrated is the market
the more likely that prices get closer to a competitive level27. The
LPSRUWDQWWKLQJDERXW&RXUUQRW¶VWKHRU\LVWKDWSULFHVWHQGWR¿QG
HTXLOLEULXPE\YLUWXHRI¿UPVDFWLRQVVKRZLQJWKDWLQWHUGHSHQ
dency is a key aspect when we are talking about oligopolies and
tacit collusion.
1.2.4 Chamberlin
As quoted in Petit’s paper, Chamberlin states that independent
LQWHUDFWLRQ RI WZR GLIIHUHQW ¿UPV PD\ HOLPLQDWH SULFH FRPSH
tition without the presence of any kind of agreement between
¿UPV 3DUDSKUDVLQJ &KDPEHUOLQ¶V ZRUGV ¿UPV ZLWKLQ DQ ROL
gopoly act intelligently always looking to maximize their prof
its. These intelligent actions have an effect on competitors.
+HQFHLID¿UPPDNHVDFXWRIWKHLUSULFHVLWPD\ORZHUWKHLU
SUR¿WVWKHUHIRUHQRQHRIWKH¿UPVZLOOFXWDQGHTXLOLEULXPDS
SHDUVDVLI¿UPVZHUHFROOXGLQJE\YLUWXHRIDQDJUHHPHQW7KLV
HTXLOLEULXPWXUQVRXWEHLQJWKHVRFDOOHGFRQVFLRXVSDUDOOHOLVP
that may cause that prices reach a monopolistic level, turning
into tacit collusion.

26 7KLV LV H[SODLQHG E\ HFRQRPLVWV DV WKH ³/DZ RI GLPLQLVKLQJ PDUJLQDO UHWXUQV´
which states that if one input in the production of a commodity is increased while
DOORWKHULQSXWVDUHKHOG¿[HGDSRLQWZLOOHYHQWXDOO\EHUHDFKHGDWZKLFKDGGLWLRQV
of the input yield progressively smaller, or diminishing, increases in output.”
5HWULHYHGIURPKWWSVJOREDOEULWDQQLFDFRPWRSLFGLPLQLVKLQJUHWXUQV
27 González de Cossio, Francisco. ³&ROOXVLRQV\VWHPSUREOHPVDQGH[SHULHQFH´
S
 Op. Cit. Petit. p. 262
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1.3 ACADEMIC POSTURES ON TACIT COLLUSION
(SCHOOLS)
Having the brief concept of the previous two models, the litera
ture has witnessed how academics have tried to tackle antitrust is
sues and, in this particular case, the factors that produce the effect
RIWDFLWFROOXVLRQEDVHGRQWKHUHODWLRQRI¿UPVLQWKHPDUNHWDQG
prices. The Harvard and Chicago schools have tried to identify
those factor based on two different theories.
1.3.1 Harvard School
Harvard school states that there is a relation between achieving
VXSUDFRPSHWLWLYH SUR¿WV DQG WKH PDUNHW VWUXFWXUH FRQVLGHULQJ
WKDW ROLJRSROLHV DFKLHYH VXSUDFRPSHWLWLYH SULFHV EHFDXVH WKH\
have an unreasonable degree of market power29. Therefore, there
must be a high grade of concentration as market power is pivotal
WRDFKLHYHWKHVXSUDFRPSHWLWLYHSUR¿WV
This school supposes that the results of the abovementioned
correlation is comparable to monopolies. The existence of mo
nopolies, from my perspective, does not entails an adverse out
come for the market. Nevertheless, according to Harvard School
an oligopoly can be likened to a “shared monopoly” among
other terms.
 7R VXP XS +DUYDUG VFKRRO¶V SHUFHSWLRQ LV WKDW ROLJRSROLHV
are prone to tacitly collude by virtue of the concentrated market
structure.

29 ,ELGS


Ibid. p. 276
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1.3.2 Chicago School
7KH &KLFDJR 6FKRRO DUJXHV WKDW ROLJRSROLHV \LHOG HI¿FLHQFLHV DV
part of their market structure. Hence, the explanation for achiev
LQJVXSUDFRPSHWLWLYHSUR¿WVLVGXHWRDVXSHULRUHI¿FLHQF\+DYLQJ
George Stigler as one of the representatives, in his view, tacit collu
sion needs more than the mere concentration of the market. Instead,
he argues that for tacit collusion to occur it is necessary that de
manding conditions appear, meaning with this that oligopolists shall
detect and control the adherence to a collusive agreement.
On the other hand, and different to what Stigler states, Richard
3RVQHU EURDGHQV WKH VSHFWUXP RI DQDO\VLV DQG DI¿UPV WKDW WDFLW
collusion emerges when there is market concentration, inelastic
LW\ RQ GHPDQG EDUULHUV WR HQWU\ HWF +RZHYHU KH ODWHU DI¿UPV
that tacit collusion, as well as explicit collusion, appears after a
QXPEHURIXQGH¿QHGUDQJHRIHFRQRPLFFKDUDFWHULVWLFVDUHPHW
as it is cited in the work of Petit
Comparing the postures of the Chicago school with the schol
ars from Harvard, it is possible to say that the former understands
the phenomenon of tacit collusion as the convergence of several
factors including conditions of the market and particular condi
tions to collude. While the Harvard school led us to conclude that
tacit collusion emerges by the sole existence of the conditions of
an oligopolistic market.
The discussion of the factors that trigger tacit collusion causes
GLI¿FXOWLHVRQ WKH DXWKRULWLHV ZKHQ WKH\ DUHWU\LQJWR SURVHFXWH
what they think is an anticompetitive behavior. This problem of
LGHQWL¿FDWLRQPD\OHDGWRWZREXUGHQVRPHVLWXDWLRQV7KH¿UVWLV
that enforcers may sanction a legitimate behavior originated in

 ,ELGS
 1LFRODV3HWLWUHIHUVWRWKLVEURDGHUFRQFHSWTXRWLQJ3RVQHU¶V³$QWLWUXVW/DZDQG
Economic Perspective; Chicago. University of Chicago Press.
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WKHÀRZRIWKHPDUNHWDQGWKHVHFRQGLVWKDWWUXO\DQWLFRPSHWL
tive conducts are not detected and therefore will not be punished.
Gutierrez explains this as follows:
&$¶V PXVW HQIRUFH FRPSHWLWLRQ ODZV LQ PDUNHWV ZKHUH LW LV GLI¿FXOW WR
distinguish between conducts originated in collusive agreements among
FRPSHWLWRUVIURPWKHEHKDYLRURILQWHUGHSHQGHQW¿UPVWKDWWDNHXQLODWHUDO
decisions to adapt to the conditions of the market or anticipate their
competitor´s decisions. The latter implies a high risk of enforcement
errors, either by sanctioning legitimate behavior (false positives) or by
failing to detect true anticompetitive practices (false negatives).

This explanation allows us to understand the problematic of
identifying the conducts in oligopolies, reinforcing the impor
tance of taking oligopolies as the base to understand tacit collu
sion and how interdependence is key to understand the origin of
this controverted issue.

II. GAME THEORY AND THE OLIGOPOLY PROBLEM
One useful tool that helps us demonstrate the occurrence of tacit
FROOXVLRQDQGWKHLGHQWL¿FDWLRQRILWLQROLJRSROLHVLQDFFRUGDQFH
ZLWK &KDPEHUOLQ¶V WKHRU\ LV WKH DSSOLFDWLRQ RI JDPH WKHRU\ %\
XVLQJ3ULVRQHU¶V'LOHPPDDQGWKH1DVK(TXLOLEULXP, it is possi
 Gutierrez, Juan David., Tacit Collusion: Theory and Case Law in Argentina,
Brazil, Chile, Colombia and Panamá (1985 - 2008) p. 323.
 See KWWSZZZLQYHVWRSHGLDFRPWHUPVQQDVKHTXLOLEULXPDVS “The Nash
Equilibrium is a concept of game theory where the optimal outcome of a game is one
where no player has an incentive to deviate from his chosen strategy after considering
DQ RSSRQHQW¶V FKRLFH 2YHUDOO DQ LQGLYLGXDO FDQ UHFHLYH QR LQFUHPHQWDO EHQH¿W
from changing actions, assuming other players remain constant in their strategies.
A game may have multiple Nash Equilibria or none at all.” In this particular
VFHQDULRRI¿UPVZLWKLQDQROLJRSRO\WKH1DVK(TXLOLEULXPUHIHUVWRWKHIDFWWKDW
HDFK¿UPZLOODFWEDVHGRQWKHEHKDYLRURIWKHRWKHU¿UPVDQGZLOOJHWDEHQH¿W
IURPLW7KHUHIRUHDQ\GHYLDWLRQIURPWKLVLVQRWFRQVLGHUHGE\¿UPV
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EOHWRH[DPLQHKRZ¿UPVEHKDYHXQGHUFHUWDLQFLUFXPVWDQFHVWKXV
supporting the oligopoly problem. The analysis of the oligopoly
SUREOHPZLWKWKLVPHWKRGVKRZVWKDWDQ\¿UPDFWLQJIRULWVRZQ
interest may coordinate their actions and also how there is always
DQLQFHQWLYHWRDFWGHSHQGLQJRQWKHDFWLRQVRIWKLUGSDUWLHV ¿UPV 
 6XSSRVHWKHUHLVDPDUNHWZKHUHWKHUHDUHWZR¿UPV;DQG<
having each of them the possibility to act in two ways regarding
SULFH RXWSXWV RU DQ\ RWKHU IDFWRU )RU WKLV H[DPSOH ERWK ¿UPV
will have the opportunity to charge either a high or a low price.
Each of them will make their decision individually and without
DQ\ FRPPXQLFDWLRQ ZLWK WKH RWKHU ¿UP ZKDWVRHYHU$FFRUGLQJ
WRWKHSRVWXODWHWKHSRVVLEOHVFHQDULRVDUH%RWK¿UPVFKDUJH
DKLJKSULFH%RWKFKDUJHDORZSULFH)LUP;FKDUJHDKLJK
SULFHZKLOH¿UP<FKDUJHDORZSULFHRUYLFHYHUVD
 7KH QH[W ¿JXUH ZLOO VKRZ WKH SRVVLEOH RXWFRPHV LQ HDFK
scenario:
Firm Y
Firm X
High price

Low price

High price

a.DQG

b.DQG

Low price

c. DQG

d. 100 and 100

 $FFRUGLQJWRWKH¿JXUHERWK;DQG<ZRXOGSUHIHUWRFKDUJH
DKLJKSULFHVRWKH\FDQJHWWKHKLJKHVWSUR¿WV RUEHQH¿WV SRV
VLEOH%RWK¿UPVZLOOSUHIHUWRLQGLYLGXDOO\FKDUJHDKLJKSULFH
considering that the scenario where one of them charges a low
price will result in the other also lowering their price which re
VXOWVLQERWK¿UPVJHWWLQJ ER[d LQVWHDGRI ER[a). If
¿UP;FKDUJHVDKLJKSULFHWKHEHVWDOWHUQDWLYHIRU¿UP<ZLOOEH
WRFKDUJHWKHORZHVWSULFHSRVVLEOH7KLVZD\)LUP;ZLOOJHWQR
SUR¿WVZKLOH)LUP<ZLOODWWUDFWFRQVXPHUVE\FKRRVLQJWKHORZ
price and vice versa (boxes c and b).
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 $VZHFDQVHHWKHSULVRQHU¶VGLOHPPDDQGWKHSRVVLELOLWLHVRI
¿UPVLQWKHDERYHPHQWLRQHGVFHQDULRKHOSVXVXQGHUVWDQGWKDWGH
FLVLRQVPDGHE\¿UPVLQROLJRSROLHVDUHLQÀXHQFHGE\WKHVLPSOH
H[SHFWDWLRQ UHJDUGLQJ WKH EHKDYLRU RI WKH RWKHU ¿UPV ,Q RWKHU
ZRUGVLQWHUGHSHQGHQFHLVSUHVHQWLQPDUNHWVZLWKIHZ¿UPVDV
the oligopolies. Thus, the oligopoly problem can be supported
ZLWKWKHSUHYLRXVH[DPSOH$OWKRXJKWKHEHVWRXWFRPHIRU¿UPV
would be if they would be able to communicate and coordinate
their behavior, coordination without communication is possible
as seen in scenarios of box a and d.
 $VLWLVPHQWLRQHGEHIRUHLQWKLVGRFXPHQWZKHQ¿UPVDFWLQ
telligently it is an example of the model proposed by Chamberlin
ZKLFKLVDOVRDQRQFRRSHUDWLYHROLJRSRO\7KHWKHRU\RIQRQFR
operative oligopolies in relation with game theory starts from the
SUHPLVHWKDWWKHUHLVDQLQWHUGHSHQGHQFHRIVWUDWHJLHV(DFK¿UP
will be unconventionally convinced that their chosen strategy will
be the best in response to the other strategies. This will result in
an equilibrium of strategies which are noncooperatively optimal.
Therefore, it may appear that these strategies are collusive given
the similarity and the optimal results.

III. THE TURNER-POSNER DEBATE
.HHSLQJWKHGLVFXVVLRQRIWKHLGHQWL¿FDWLRQRIFRQGXFWLQJEHKDY
ior that leads to collusion, the Turner–Posner debate gives us a
glimpse of what happens in the different scenarios regarding the
prosecution of tacit collusion by authorities. This debate will help
us to comprehend when we are in front of a genuine interdepen
GHQFHRI¿UPVZLWKLQROLJRSROLHV7KHSULQFLSDOLVVXHRIWKHGH
 'HQQLV$ <DR 6XVDQ 6 'H6DQWL *DPH 7KHRU\ DQG WKH OHJDO DQDO\VLV RI WDFLW
collusion. Game Theory and the Legal Analysis of Tacit Collusion [article]
$QWLWUXVW%XOOHWLQ9RO,VVXH 6SULQJ S
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EDWHLVZKHWKHURUQRWWRSXQLVK¿UPVWKDWDFWLQDSDUDOOHOZD\
¿Should this be considered as collusion or an effect of a regular
competitive practice? This debate is held by two recognized US
academics, Donald Turner and Richard Posner who mutually ar
gue about this issue in the light of the Sherman Act Section 1.
3.1 TURNER’S POSTURE
Turner states that conscious parallelism differs from an agree
ment as it obeys to the individual response of competitors to the
economic circumstances. Therefore, this should not be consid
ered as restrictive for competition and neither as a violation of the
Sherman act antitrust provision8QGHU7XUQHU¶VDUJXPHQWVWKH
QDWXUDOÀRZRIWKHPDUNHWLQROLJRSROLHVPDNH¿UPVWRDFWLQDUD
tional way creating the oligopolistic interdependence. Conscious

 7XUQHU'RQDOG)WKH'H¿QLWLRQRI$JUHHPHQWXQGHUWKH6KHUPDQ$FW&RQVFLRXV
3DUDOOHOLVPDQG5HIXVDOVWR'HDO9RO1+DUY/5HY)HES
 “The Sherman Anti-Trust Act is landmark 1890 U.S. legislation which outlawed
trusts, then understood to mean monopolies and cartels, to increase economic
competitiveness.” Retrieved from KWWSZZZLQYHVWRSHGLDFRPWHUPVVVKHUPDQ
DQWLWXUVWDFWDVSL[]]DP[=WI3
 Every contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States, or with foreign
nations, is declared to be illegal. Every person who shall make any contract or
engage in any combination or conspiracy hereby declared to be illegal shall be
GHHPHG JXLOW\ RI D IHORQ\ DQG RQ FRQYLFWLRQ WKHUHRI VKDOO EH SXQLVKHG E\ ¿QH
not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000,
or by imprisonment not exceeding 10 years, or by both said punishments, in the
discretion of the court. Retrieved from https://www.law.cornell.edu/uscode/
WH[W
 Same connotation of tacit collusion as used by US Courts.
 7XUQHU'RQDOG)WKH'H¿QLWLRQRI$JUHHPHQWXQGHUWKH6KHUPDQ$FW&RQVFLRXV
3DUDOOHOLVPDQG5HIXVDOVWR'HDO9RO1+DUY/5HY)HES
 Gutierrez, Juan David., Tacit Collusion: Theory And Case Law In Argentina,
Brazil, Chile, Colombia And Panama (1985 - 2008) S
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parallelism exclude the concept of agreement if it obeys to the
natural and independent response of competitors to the market.
Consequently, any attempted remedy to avoid oligopolistic inter
GHSHQGHQFHZLOOHQWDLO¿UPVWRDFWLUUDWLRQDOO\LQRUGHUWRDYRLG
any behavior susceptible of being sanctioned.
The summary of the theory proposed by Turner in its work
regarding conscious parallelism and collusive agreements is as
follows:
1. When there is no evidence that the parallel actions were made
“contrary (…) to the apparent individual self-interest”, it
cannot be said that Conscious parallelism was product of an
agreement.
2. If competitors are simply responding to the same circumstan
ces, regardless of what the other competitors do, is not pos
sible to say that conscious parallelism implies an agreement.
Conversely, it would be reasonable to say that conscious para
llelism involves an agreement when the decision of each com
petitor depends on what each other competitors decide to do.
 ,QRUGHUWRFRQVLGHUWKHNLQGRIDJUHHPHQWGHULYHGIURPLQ
terdependent decisions as illegal these two questions need to
be answered: “(a) is the conduct the rational exploitation of
WKH SUR¿W SRWHQWLDO RI D FXUUHQW ROLJRSRO\ SRVLWLRQ RU LV LW
on the contrary, restrictive conduct which protects or augments market power or extends it into other markets? and
(b) Is it possible to effectively restrict the conduct to boost
competition without making courts to involve in a regulatory
function?”
Posner summarize the theory of Turner with two simple and
effective questions: “Is interdependence agreement?” and “if so
 2S&LW3
 Ibid
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is it unlawful agreement?” This to conclude that according to
Turner “there is no effective remedy (…) against oligopolistic interdependence”.
 7XUQHU¶VSRVWXUHVXJJHVWVWKDWGHFLVLRQVLQROLJRSROLVWLFPDU
NHW VWUXFWXUHV VKRXOG EH GULYHQ E\ WKH QRUPDO ÀRZ RI WKDW SDU
ticular economic structure and any interference from competition
authorities may imply that authorities would end in a process of
price regulation. Hence, tacit collusion should not be attacked
from the perspective of competition law, particularly from the
provisions of the Sherman Act.
3.2 POSNER’S POSTURE
&RQWUDULO\ 3RVQHU¶V WKHRU\ H[SOLFLWO\ FRQIURQWV 7XUQHU¶V DS
proach. Posner discards the oligopoly problem and instead pro
poses that both concentrated markets, as oligopolies are, and
DFKLHYLQJVXSUDFRPSHWLWLYHSULFHVDUHHOHPHQWVUHODWHGWRFDUWHOV
He states that it is inadequate to say that “oligopolists are interdependent as to price and output”. Therefore, tacit collusion and
cartels are put on the same side of the balance and hence, it is pos
sible to think that both explicit and tacit collusion can be attacked
under section 1 of the Sherman Act. Posner also considers that the
SXQLVKPHQWIRUD¿UPWDFLWO\FROOXGLQJVKRXOGEHWKHVDPHDVWKH
¿UPH[SUHVVO\FROOXGLQJJLYHQWKDWERWKDUHDYROXQWDU\EHKDYLRU
 7RVXSSRUWKLVRSLQLRQ3RVQHULGHQWL¿HVVRPHSUREOHPVZKHQ
applying Sherman Act to tacit collusion.
 ³(VWDEOLVKLQJWKHUHTXLVLWHGHJUHHRIDJUHHPHQW´,Q3RVQHU¶V
view, there is a “meeting of the minds”EHWZHHQ¿UPV:KHQ
 Posner, Richard A., Oligopoly and the antitrust laws: a suggested approach, 21
6WDQIRUG/DZ5HYLHZS
 Ibid.
 ,ELGS
Rev. Derecho Competencia. Bogotá (Colombia), vol. 13 N° 13, 195-240, enero-diciembre 2017

216

JAIME EDUARDO CASTRO MAYA

D¿UPUHVWULFWVRXWSXWVLVPDNLQJDQRIIHUDQGWKHDFFHSWDQFH
is materialized when its rivals do the same. That is why on
this regard Posner states that tacit Collusion by oligopolists
should be punished as ³LWLVDFRQFHUWRI¿UPVIRUWKHSXUpose of charging monopoly prices and extracting monopoly
SUR¿WV´.
2. “Proving to the degree of certainty required by courts” that
¿UPV KDYH EHHQ WDFLWO\ FROOXGLQJ $OWKRXJK 3RVQHU DI¿UPV
that tacit collusion is equivalent to an agreement or a “conFHUW RI ¿UPV´ WR DFKLHYH PRQRSRO\ SUR¿WV KH LV DZDUH RI
WKH GLI¿FXOW\ RI HVWDEOLVKLQJ WDFLW FROOXVLRQ ZLWKRXW DQ\
proof of an agreement, implementation, or enforcement.
To demonstrate collusion, Posner proposes several types
of evidence: a) Proving a pattern of systematic price discri
mination. b) Prolonged excess of capacity over demand. c)
Reduction of changes in the market price as it is infrequent
XQGHUFLUFXPVWDQFHVRI¿UPVFRPSHWLQJRQDQRUPDOEDVLVG 
8QXVXDOSUR¿WVDQGSULFHOHDGHUVKLS7KLVHYLGHQFHVKRXOGEH
handled carefully according to Posner, considering that evi
GHQFHRQSUR¿WVPD\REH\WRRWKHUFLUFXPVWDQFHVRWKHUWKDQ
collusion. The Same situation occurs with price leadership.
e) Fixed market shares for a substantial period of time. e)
Refusal to offer discounts despite substantial excess capacity.
f) Announcement of price increases far in advance, without
MXVWL¿FDWLRQIRUGRLQJLWJ 3XEOLFVWDWHPHQWVLQFRQVLGHUD
tion to what should be considered as the right price that the
industry should maintain.
 ,ELGS
 ,ELGS
 According to Posner, discrimination must be in the economic sense, not the legal
GH¿QLWLRQ³$SDWWHUQRIVHOOLQJLQZKLFKWKHUDWLRRISULFHWRPDUJLQDOFRVWLVQRW
WKHVDPHIRUDOOVDOHVRIDFRPPRGLW\´,ELGS
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 “Eliminating violations once they have been proved”. Re
garding the issue of the effectiveness of Sherman Act provi
VLRQWRFKDQJHWKHFRQGXFWRI¿UPVWKDWDUHWDFLWO\FROOXGLQJ
Posner considers that even when “punitive sanctions are a
QHFHVVDU\HOHPHQWRIDQHIIHFWLYHUXOHDJDLQVWSULFH¿[LQJ´
WKHUH LV D ³GH¿FLHQF\ LQ WKH SHQDOW\ VWUXFWXUH RI WKH SULFH
¿[LQJSURKLELWLRQ´. Nevertheless, it is necessary to prohibit
tacit collusion under the Sherman Act. In extreme cases, Pos
QHUFRQVLGHUVWKDWWKHDSSURSULDWHUHPHG\IRU¿UPVWKDWKDYH
been discovered as colluders is the dissolution, bringing this
up as a remedy regarding the market structure and not the
behavior itself. As noted in his own words:
“It is no objection that dissolution is addressed to market structure rather
than behavior. (…) non-competitive pricing is very much a function of the
structure of the market; even express collusion is rarely practicable in
markets that are not oligopolistic in structure. The possibility of dissolution
should provide an additional deterrent to tacit collusion”.

 7RVXPXS3RVQHU¶VSRVWXUHLVEDVHGRQWKHSUHPLVHWKDWWD
cit collusion is facilitated by the market structure and it can be
effectively attacked with the provisions of competition law, and
particularly under proceedings of Section 1 of Sherman Act.

IV. FACTORS THAT FACILITATE TACIT COLLUSION
Once seen an overview of the explanation of tacit collusion from
the perspective of oligopolies as the enabling environment for this
to occur, it is necessary to step into the analysis of the factors or
SUDFWLFHVWKDWIDFLOLWDWHWDFLWFROOXVLRQ7KHVRFDOOHGIDFLOLWDWLQJ

 ,ELGS
 ,ELGS
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SUDFWLFHLVGH¿QHG³DVDQDFWLYLW\WKDWPDNHVLWHDVLHUIRUSDUWLHV
WRFRRUGLQDWHSULFHRURWKHUEHKDYLRULQDQDQWLFRPSHWLWLYHZD\´
The OCDE Roundtable on Facilitating Practices in Oligopo
liesKHOGLQGH¿QHVIDFLOLWDWLQJSUDFWLFHVDVDFRQGXFWWKDW
“falls somewhere between an explicit, “hardcore” cartel agreement and pure and simple oligopolistic interdependence”. The
GH¿QLWLRQJLYHQLQWKHURXQGWDEOHVLV
³7KH FRQFHSW RI ³IDFLOLWDWLQJ SUDFWLFHV´ UHIHUV WR FRQGXFW E\ ¿UPV
typically in an oligopolistic market, which does not constitute an explicit,
“hardcore” cartel agreement, and helps competitors to eliminate strategic
uncertainty and coordinate their conduct more effectively. Information
exchanges are the most common facilitating practice, but competition
authorities have investigated a wide range of other practices as well”.

 %DVHGRQWKHGH¿QLWLRQJLYHQE\WKH2(&'WKHVHSUDFWLFHVDUH
by themselves the key to determine whether a conduct in oligopo
lies may set the conditions for tacit collusion or simple oligopolis
tic interdependence. Considering that the literature and different
authorities have considered several practices to determine in each
case what should be considered as a facilitating practice, we will
describe some of the more relevant and discussed situations.
Regarding tacit collusion, it is important to mention that, al
though oligopolistic interdependence allows competitors to adjust
their behavior without an agreement or communication between
¿UPVQRWDOOROLJRSROLVWLFPDUNHWVDUHFRQGXFLYHWRWDFLWFROOX
sion. This is why it is relevant to determine the possible circum
 'HQQLV$ <DR 6XVDQ 6 'H6DQWL *DPH 7KHRU\ DQG WKH OHJDO DQDO\VLV RI WDFLW
collusion. Game Theory and the Legal Analysis of Tacit Collusion [article]
$QWLWUXVW%XOOHWLQ9RO,VVXH 6SULQJ S
 Cfr. Facilitating Practices in Oligopolies 2007. P. 9 https://www.oecd.org/daf/
FRPSHWLWLRQSGI
 Quintana Sánchez, Eduardo, “Tratamiento De La Colusión Tácita En El Perú:
Marchas Y Contramarchas” in “Revista de Derecho de la CompetenciaS
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stances that lead a market to be prone to tacit collusion. The
followings are called endogenous market factors:
a) Barriers to entry
The fewer competitors in the market the easier is to keep pric
es and collusive outcomes derived from tacit agreements. If
WKHQXPEHURI¿UPVJURZVWKHSRVVLELOLWLHVWRGHYLDWHJURZV
HTXDOO\DQGWKHFDSDELOLW\WRVXVWDLQVXSUDFRPSHWLWLYHSULF
HVZLOOUHGXFH+HQFHNHHSLQJEDUULHUVWRHQWU\DOORZV¿UPV
ZLWKLQWKHPDUNHWWRPDLQWDLQWKHSUR¿WDEOHFRQGLWLRQVZLWK
out rivals that may offer a lower price in the market and get
SUR¿WVIURPLW,QWKHZRUGVRI0DVVLPR0RWWD, “The easier
entry into an industry (the lower entry barriers), the more dif
¿FXOWWRVXVWDLQFROOXVLYHSULFHV´
b) Concentration
 ,W LV PRUH OLNHO\ WKDW ¿UPV JHW WR DQ DJUHHPHQW H[SOLFLW RU
WDFLW  ZKHQ WKH PDUNHW KDV D VPDOO QXPEHU RI ¿UPV ,Q WKH
VDPH ZD\ LI ¿UPV ZLWKLQ D FRQFHQWUDWHG PDUNHW KDYH WKH
same capacity, products and costs, it will be more likely that
coordination appears among them. According to Motta,
based on a comparison of gains and losses from deviation,
ZKHQ WKHUH DUH PDQ\ ¿UPV LQ WKH PDUNHW DQG RQH RI WKHP
GHYLDWHVLWLVSRVVLEOHWKDWWKLV¿UPJHWDOOWKHPDUNHWIRULW
self and the gains compensate the punishment of deviating.
&RQWUDULO\ ZKHQ WKHUH DUH IHZ RU RQO\ WZR ¿UPV DW D FRO
OXVLYH VWDJH HDFK ¿UP JHWV KDOI WKH PDUNHW DQG WKH JDLQV
IURP GHYLDWLQJ DUH VPDOOHU LI FRPSDUHG WR WKH ORZHU SUR¿WV
that will get due to the punishment for deviating.

 Cfr. Ibid.
 Cfr. Motta, Massimo, Competition Policy: Theory and practice. Chapter 4 p. 8
 Cfr. Ibid. p. 6
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Motta to complement the idea of concentration as a structural
IDFWRUVWDWHVWKDW³,I¿UPVDUHV\PPHWULFDORZHUQXPEHURI¿UPV
is equivalent to a higher degree of concentration, which is there
IRUHDVVRFLDWHGZLWKPRUHOLNHO\ WDFLWRUH[SOLFLW FROOXVLRQ´
c) Product Homogeneity
Having products with similar characteristics or standardized,
so there is not much differentiation between them, the pos
VLELOLWLHVIRU¿UPVWRFRPSHWHZLWKWKHRWKHU¿UPVLQWKHVDPH
PDUNHWGLPLQLVKHVVR¿UPVDUHDEOHWRDGMXVWWKHLUEHKDYLRUWR
the others. Contrarily, as differences appear, the less likely is
to achieve a collusive agreement. For instance, when products
are different, a collusive environment cannot punish devia
tors. In the example given by Motta regarding this factor, any
reduction of process decided by rivals will give an advantage
WRWKHGHYLDQWDVWKLV¿UPZLOOKDYHDGLIIHUHQWLDWHGSURGXFW
with a more favorable price distant from their rivals. How
ever, this could be a double-edged sword as the deviation may
VLJQL¿FDWHIHZHUSUR¿WVWRWKHGHYLDWRU¿UP
d) Demand power or buyer power
Buyers or consumers can use their bargaining power to pro
PRWHFRPSHWLWLRQDPRQJ¿UPV7KLVSRZHUFRPHVIURPFRQ
centration of buyers. When consumers chooses to buy only
IURPRQHRIWKH¿UPVEDVHGRQWKHLUSUHIHUHQFHVWKLVZLOOPDNH
RWKHU ¿UPV WR DWWHPSW WR FDWFK WKH VDPH VHJPHQW RI EX\HUV
creating a favorable environment for competition. When buy
ers are not interested in the same segment or characteristics of
products they do not have the same bargaining power and this
DOORZV¿UPVWRPDLQWDLQPRUHHI¿FLHQWO\DFROOXVLYHRXWFRPH
e) Price Transparency
This is one of the most relevant factors, which facilitates
tacit collusion as it allows competitors to know the behavior


Ibid. Chapter 4 p. 9
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RI ULYDOV:KHQ RSHUDWLRQV RI ¿UPV DUH PDGH ZLWKRXW EHLQJ
noticed or informed to their rivals, it is less likely that other
¿UPV DGMXVW WKHLU EHKDYLRU ZLWKRXW H[SUHVV FRPPXQLFDWLRQ
Hence, transparency on prices allows rivals to know the be
havior of their competitors in the market. For instance, when
there are trade associations, the exchange of information be
WZHHQ¿UPVKDVWKHSRWHQWLDOWRWXUQLQWRFROOXVLRQ60.
  :KHQ ¿UPV FRPPXQLFDWH WKHLU SULFHV DQG LQIRU
mation of business publicly, permits competitors to
EH DZDUH LI WKH ¿UPV DUH DFWLQJ DV H[SHFWHG LQ D FROOX
sive behavior, with or without an agreement. Therefore,
¿UPV WKDW QRWLFH DQ\ GHYLDWLRQ LQ D WUDQVSDUHQF\ VFHQDU
io are able and will have the argument to retaliate.
For transparency to be effective and fully useful, it is
QHFHVVDU\WREHVXI¿FLHQWO\GHWDLOHGVRLWFDQSURGXFHWKHHI
IHFW RI LQÀXHQFH DQG JLYH D FHUWDLQ JURXQG RU EHQFKPDUN WR
competitors in order to decide their own strategies. It will also
EH LPSRUWDQW WR JHW WKH LQIRUPDWLRQ WLPHO\ VR ¿UPV FDQ PX
tually adjust their behavior. Nevertheless, transparency itself
does not mean the existence of a collusive behavior neither an
DQWLFRPSHWLWLYHSUDFWLFHIRULQVWDQFHZKHQERWKFRQVXPHUV
DQG¿UPVDUHDZDUHLQDSXEOLFPDQQHURIWKHWUDQVSDUHQF\LQ
the market61. In the words of Motta “whereas announcements
directed to rivals only should be forbidden, announcements
about current and future prices which carry commitment value
YLVjYLVFRQVXPHUVVKRXOGEHUHJDUGHGDVZHOIDUHHQKDQFLQJ´
Petit mentions in his work on the Oligopoly problem other
IDFWRUVFDOOHG³H[RJHQRXVPDUNHWIHDWXUHV´RQZKLFKWKHOLWHUD
 4XLQWDQD6DQFKH](GXDUGRS
60 Cfr. Motta, Massimo, Competition Policy: Theory and practice. Chapter 4 p. 15
61 Ibid. p. 20
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ture has not been unanimous. Some of those factors are: Most
favoured Customer clauses, information exchange agreements,
price leadership, joint ventures, standard form contracts and oth
ers. There is a wide range of economic factors determining tacit
collusion as it has been analyzed by the literature. However, for
the purposes of the scope of this paper, we addressed a few of
them considered as the more relevant in determining this conduct.
As mentioned by the OECD62 “the objective of certain facilitating practices was not to restrict competition, but if they nevHUWKHOHVV FUHDWHG D ULVN IRU FRPSHWLWLRQ LW PD\ EH MXVWL¿HG IRU
competition authorities to intervene”. Therefore, the facilitating
practices by itself do not entail that identifying on of them within
the market will turn the activity as restrictive for competition,
much less it is an indefectible symptom of tacit collusion.
Notwithstanding the considerations of the OECD, after look
ing at the effects of each of the cited facilitating practices, dis
couraging those conducts might help to shorten the line between
SXQLVKLQJH[SOLFLWFROOXVLRQDQGWKHLQGHSHQGHQWDFWLRQRI¿UPV
ZLWKLQROLJRSROLHV7KHLGHQWL¿FDWLRQRIWKLVFRQGXFWVZLWKLQDQ
oligopoly will help authorities to set the ground for an investiga
tion in an oligopolistic market that seems to be affected by any
restriction of competition.

V. TACIT COLLUSION UNDER ARTICLES 101(1) AND 102 OF THE
TFEU AND THE EUMR
Within the scope of the EU normativity, the starting point regar
ding competition law is Articles 101 and 102 of the TFEU. These
two provisions concerning the control of conducts respectively
deal with: the prohibition of agreements and concerted practices

62 hWWSVZZZRHFGRUJGDIFRPSHWLWLRQSGIS
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(Collusion) and the prohibition of the abuse of dominant posi
tion. However, it is a recurring subject the evaluation of these
SURYLVLRQV UHJDUGLQJ WKH HIIHFWLYLW\ WR WDFNOH D QRQFRRSHUDWLYH
oligopolistic behavior (tacit collusion).
For instance, considering that Article 101 of the TFEU starts
from the premise of an agreement, any punishable circumstance
under this provision will need to prove actual collusion, and in
that scenario, tacit collusion or tacit agreements would not be
covered by the provision. Thus, any parallel behavior will need to





Article 101 of the TFEU:
“1. The following shall be prohibited as incompatible with the internal market: all
agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion of
competition within the internal market, and in particular those which:
D  GLUHFWO\ RU LQGLUHFWO\ ¿[ SXUFKDVH RU VHOOLQJ SULFHV RU DQ\ RWKHU WUDGLQJ
conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;
(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
XVDJHKDYHQRFRQQHFWLRQZLWKWKHVXEMHFWRIVXFKFRQWUDFWV´

Article 102 of the TFEU:
“Any abuse by one or more undertakings of a dominant position within the internal
market or in a substantial part of it shall be prohibited as incompatible with the
internal market in so far as it may affect trade between Member States.
Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions;
(b) limiting production, markets or technical development to the prejudice of
consumers;
(c) applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;
(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.”
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be considered as a concerted practice. The same problem encom
passes the application of Article 102, considering that the provi
sion requires dominant position to be proved which seems to be
said from monopoly conditions or the abuse of dominant position
E\¿UPVLQGLYLGXDOO\
5.1. ARTICLE 101 (1)
As it was previously mentioned, tacit collusion requires that
¿UPV VWDUW WR DFW LQ D SDUDOOHO PDQQHU ZLWKRXW H[SUHVV FRPPX
nication for a period. Nevertheless, this behavior by itself does
not “amount to a concerted practice under Article 101(1)”65.
“Concerted practices which arise out of parallel behavior do not
necessarily mean that all parallel behavior results in a concerted
practice”66. Thus, the application of article 101 pursuing parallel
behavior result troublesome.
5.1.1 Dyestuffs67
The ECJ have progressively discard the possibility of directly ap
plying Article 101 to tackle tacit collusion. In this case, the EC
VDQFWLRQHG WHQ ¿UPV DIWHU IRXQGLQJ WKHP JXLOW\ RI DFFRUGLQJ
to the commission, unlawful concerted practice for applying, in
three occasions and in different countries of the EU, general and
uniform price increases. After the decision by the Commission,
LQWKHDSSHDOWKH(&-FRQ¿UPHGWKHGHFLVLRQDOWKRXJKWKHDSSOL
cants argued that the Commission did not prove the existence of a
 :KLVK5LFKDUG %DLOH\'DYLG&RPSHWLWLRQ/DZS
66 Cfr. 2¶0DOOH\ *HRUJH Tacit Collusion: An Analysis of the EU Legislative
Framework.
67 Imperial Chemical Industries Ltd v Commission of the European Communities
hereinafter Dyestuffs.
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concerted practice, even after founding that Dyestuffs producers
met several times.
Even though, the ECJ and the Commission found in Dye
stuffs69 that evidence of explicit collusion was conclusive as
“price rises were so simultaneous that it was impossible that they
KDGQRWEHHQSUHYLRXVO\DJUHHGXSRQ´70, the ECJ also found that:
³$OWKRXJKSDUDOOHOEHKDYLRXUPD\QRWE\LWVHOIEHLGHQWL¿HGZLWKDFRQFHUWHG
practice, it may however mount to strong evidence of such a practice if
it leads to conditions of competition which do not respond to the normal
conditions of the market, having regard to the nature of the products, the
size and number of the undertakings, and the volume of the said market”.

In the following cases, the ECJ stated that in the case of lacking
RI SURRI UHJDUGLQJ GLUHFW RU LQGLUHFW FRQWDFW EHWZHHQ ¿UPV WKH\
FRXOG DGDSW WKHLU EHKDYLRU LQWHOOLJHQWO\ FRQVLGHULQJ WKHLU ULYDOV¶
conduct without violating the provisions of article 10171. This is an
H[DPSOHRIWKHSRVWXODWHVRIDQRQFRRSHUDWLYHROLJRSRO\EHKDYLRU
DQG &KDPEHUOLQ¶V 0RGHO DV LW ZDV PHQWLRQHG SUHYLRXVO\ ,Q WKH
same sense, the ECJ in the case of Zuchner v Bayerische Vereinsbank72 stated that intelligent responses to the behavior of competi
WRUVZRXOGQREULQJD¿UPZLWKLQWKHVFRSHRI$UWLFOH.
 Petit, Nicolas, The oligopoly problem in EU competition law; Handbook on
European Competition Law Substantive Aspects Chapter 7 p. 290
69 ,&,Y&RPPLVVLRQ&DVHV>@SDUDJUDSKVDQG
70 Motta, Massimo, Competition Policy: Theory and practice. &KDSWHUS
71 3UHYLRXVO\ DUWLFOH  RI WKH 7UHDW\ RI 5RPH 6HH 4XLQWDQD 6DQFKH] (GXDUGR
“Tratamiento De La Colusión Tácita En El Perú: Marchas Y Contramarchas”
in “Revista de Derecho de la Competencia Vol. 4, No. 4. Enero–diciembre 2008.
ISSN: 1900-6381 S([FHUSWIURPWKH6XJDUFDVH(&-&DVH6XLNHU
8QLHDQG2WKHUVY&RPPLVVLRQ>@(&5
72 &DVHZuchner v Bayerische Vereinsbank AG >@(&5
 6HH2¶0DOOH\*HRUJH7DFLW&ROOXVLRQ$Q$QDO\VLVRIWKH(8/HJLVODWLYH)UDPHZRUN
KWWSVVMHOGUDIW¿OHVZRUGSUHVVFRPWDFLWFROOXVLRQDQDQDO\VLVRIWKHHX
OHJLVODWLYHIUDPHZRUNSGI
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5.1.2 Woodpulp74
,Q WKLV FDVH WKH &RPPLVVLRQ IRXQG  SURGXFHUV RI ZRRGSXOS
JXLOW\RIFRQFHUWHGSUDFWLFHVDOEHLWQRW¿QGLQJHYLGHQFHRIH[SOLFLW
agreements. The Commission decided that there was a concerted
SUDFWLFHFRQVLGHULQJWKHIROORZLQJUHDVRQV)LQGLQJHYLGHQFH
of direct and indirect exchange of price information, which cre
DWHGDQDUWL¿FLDOWUDQVSDUHQF\RQWKHPDUNHW. As it is mentioned
before in this document, price transparency is one of the factors
that facilitate tacit collusion as it allows competitors to know the
behavior of rivals. 2. According to the analysis of the Commis
sion, the market was not a narrow oligopoly in which parallel
pricing would be expected.
 $IWHU DSSHDOLQJ WKH (&- DQQXOOHG WKH ¿QGLQJV RI WKH &RP
mission, considering from their perspective that: Regarding their
¿UVWDUJXPHQWSXOSSURGXFHUVDQQRXQFLQJSULFHULVHVWRXVHUVLQ
DGYDQFHZDVQ¶WDQLQIULQJHPHQWRI$UWLFOH,QIRUPDWLRQZDV
available as users informed each other of the prices available.
Secondly, regarding the market structure, the ECJ found that the
market was more oligopolistic than supposed by the Commission,
also considering that concertation was not likely as, for instance,
PDUNHWVKDUHVÀXFWXDWHGZKLFKLVXQOLNHO\LQDVFHQDULRRIFRQ
certed practices.
As mentioned by Whish & Bailey, this judgment demonstrates
how the burden of proof is on the Commission when it comes to
proving the existence of a concerted practice if it depends exclu
VLYHO\RQWKHFRQGXFWRI¿UPV76.
However, this ruling also recognizes that, in some cases, par
allelism would serve as proof of a concerted practice whenever
 Ahlström Osakeyhtiö v Commission of the European Communities (Hereinafter
:RRGSXOS &DVHV>@
 :KLVK5LFKDUG %DLOH\'DYLG&RPSHWLWLRQ/DZS
76 ,ELGS
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there is no other explanation for the parallel behavior to occur. In
other words, parallel behavior would be considered as a proof if
the existence of a previous agreement is the only way to explain
the parallel conduct. The mere parallelism of conducts cannot
VXI¿FLHQWO\ SURYH WKDW WKHUH LV D FRQFHUWHG SUDFWLFH DV LW LV UH
quired that there is at least some exchange of information among
competitors or some reciprocity in the communication of the
sales conditions between them. In oligopolies, it is expected that
¿UPVDGDSWWKHLUEHKDYLRUDFFRUGLQJWRWKHFRQGXFWRIWKHLUULYDOV
Therefore, it is unlikely that a concerted practice would be the
only explanation for parallel behavior. According to the ECJ77:
“71. In determining the probative value of those different factors, it must
be noted that parallel conduct cannot be regarded as furnishing proof of
concertation unless concertation constitutes the only plausible explanation
for such conduct. It is necessary to bear in mind that, although Article 85
of the Treaty prohibits any form of collusion which distorts competition,
it does not deprive economic operators of the right to adapt themselves
intelligently to the existing and anticipated conduct of their competitors”.

Likewise and accurately Whish & Bailey states that competi
tion authorities “must avoid reaching a conclusion that a concerted practice exists if there is an alternative explanation of any
parallel behavior”.
Regarding the possible ways to address the issue of applying Ar
ticle 101 to tackle tacit collusion, Motta cites “the parallelism plus”
UXOHZKLFKFRQVLVWVRI¿QGLQJLOOHJDOEHKDYLRUZKHQHYHUDIDFLOLWDW
ing factor accompanies parallelism79. Nevertheless, in Woodpulp,
WKHH[FKDQJHRISULFHLQIRUPDWLRQZDVLGHQWL¿HGDORQJZLWKSDUDO
lel price movements, as one of the facilitating practices that proved
77 :RRGSXOS&DVHV>@SDU
 2S&LWS
79 Motta, Massimo, Competition Policy: Theory and practice. &KDSWHUS
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collusion in the concept of the Commission and later the ECJ found
that price transparency was a practice introduced by request of their
own customers. Accordingly, the ECJ annulled the decision of the
Commission7KHUHIRUH LW LV QRW VXI¿FLHQW WKH XVH RI WKH SDUDO
lelism plus rule to argue the applicability of article 101 to attack
tacit collusion. Although the analysis from the ECJ is inconclusive,
it is possible to say that parallel behavior is not forbidden and it is
not conducive to consider it a presumption for collusion, unless, as
mentioned before, it is the only explanation to prove collusion.
The case law shows that Article 101 of the TFEU is not strict
O\VXLWDEOHWRDWWDFNWDFLWFROOXVLRQDQG¿UPVDUHDOORZHGWRDG
MXVWWKHLUEHKDYLRUDFFRUGLQJWRLWVULYDO¶VDFWLRQVDVORQJDVLWLV
SURGXFWRIWKHVWUDWHJ\RIWKH¿UPZLWKRXWDQ\FRPPXQLFDWLRQRU
contact with their rivals.
The main issue regarding the application of Article 101 by the
Competitions authorities in the EU is the lack of hard evidence
to support the prosecution of tacit collusion. However, evidence
WKDW¿UPVKDYHQRWEHHQDFWLQJDXWRQRPRXVO\ZRXOGOHDGWRSURYH
FROOXVLRQDV0RWWDDI¿UPV
“Firms might also sustain collusion without openly discussing prices or
quantities, but coordinating so as to establish the environment that facilitates
collusion. For instance, they might decide to exchange detailed price and
quantity information via their trade association, or they might set up a forum
where they can announce future prices to each other (…) or agree on a
resale price maintenance scheme or other practices that make more uniform
RUWUDQVSDUHQWWKHLUSULFHV,QDOOVXFKFDVHVLIWKHUHLVHYLGHQFHWKDW¿UPV
KDYHQRWDFWHGXQLODWHUDOO\¿UPVVKRXOGEHIRXQGJXLOW\RIFROOXVLRQ´.

 Ibid.
 Quintana Sanchez, Eduardo, “Tratamiento De La Colusión Tácita En El Perú:
Marchas Y Contramarchas” in “Revista de Derecho de la Competencia Vol. 4, No.
4. Enero – diciembre 2008. ISSN: 1900-6381 p. 142
 Motta, Massimo, Competition Policy: Theory and practice. &KDSWHUS
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The scenario mentioned above would be the only one that
allows authorities to have hard evidence to punish collusion un
der Article 101 of the TFEU. Nevertheless, the problem persists
as authorities usually, and according to the ruled cases, have exa
mined the economic factor related to the market structure.
5.2 ARTICLE 102
$W¿UVWVLJKWWDFLWFROOXVLRQLVQRWDFRQGXFWVXLWDEOHWRWKHZRU
ding of Article 102. This Article does not encompass agreements
between undertakings explicitly. However, Article 102 states that
“Any abuse by one or more undertakings of a dominant position”
is unlawful (Underline added). According to a broad interpretation
RIWKHTXRWHGSURYLVLRQ$UWLFOHDFFHSWVWKDW¿UPVLQGHSHQ
dently can be considered to hold a collective dominant position.
Normally, it is said that a dominant position is held by a single
¿UPRUXQGHUWDNLQJ PRQRSROLHV VRWKHLQWHUSUHWDWLRQLQFOXGHV
independent companies that jointly hold a dominant position, as
it is the case of oligopolistic markets. Thus, the concept of do
PLQDQWSRVLWLRQLVQRWOLPLWHGWR¿UPVZLWKLQWKHVDPHFRUSRUDWH
group that forms a single economic entity. Therefore, it might
sound reasonable to think that the prohibition of abuse of a collec
tive dominance position will also discourage tacit collusion.
The broad concept of collective dominance including inde
SHQGHQW ¿UPV DOORZV $UWLFOH  RI WKH 7)(8 WR FRYHU WKRVH
EHKDYLRUVWKDWSUHYLRXVO\ZHUHRQO\FRQWHPSODWHGIRU¿UPVWKDW
collectively formed a single economic entity.

 6HH2¶0DOOH\*HRUJH7DFLW&ROOXVLRQ$Q$QDO\VLVRIWKH(8/HJLVODWLYH)UDPHZRUN
KWWSVVMHOGUDIW¿OHVZRUGSUHVVFRPWDFLWFROOXVLRQDQDQDO\VLVRIWKHHX
OHJLVODWLYHIUDPHZRUNSGI
 2SFLW4XLQWDQD6DQFKH](GXDUGR3
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,WDOLDQÀDWJODVV85
This case can be considered as a landmark regarding the appli
cability of Article 102 to tackle tacit collusion. In its ruling, the
&RPPLVVLRQDUJXHGWKDWWKUHH,WDOLDQSURGXFHUVRIÀDWJODVVGL
vided the market between them by setting quotas of sales, thus
having abused of their collective dominant position.
The ECJ overruled the decision made by the Commission
DUJXLQJWKDWWKHHFRQRPLFSRZHURIWKH¿UPVZDVQRWSURSHUO\
weighted as requested by Article 102 and the arguments for in
fringement of Article 101 were taken instead. The argument of
the ECJ to disregard the analysis of the infringement of Article
101 is that both are conceptually independent and each provi
sion must be analyzed and applied according to the terms of
each article.
The ECJ accepted the concept of collective dominance after
clarifying that it is not enough to prove a concerted practice to
establish the abuse of a dominant position by collective dominan
FH ,Q WKH VDPH VHQVH:KLVK  %DLOH\ DI¿UP ³%HKDYLRXU WKDW
amounts to a concerted practice is not automatically also abusive;
DQGYLFHYHUVD´.
 -RLQHGFDVHV77DQG76RFLHWj,WDOLDQD9HWUR6S$)DEEULFD
Pisana SpA and PPG Vernante Pennitalia SpA v Commission of the European
Communities.
 Ezrachi,Ariel. EU Competition Law: An Analytical Guide to the Leading Cases
S“ The Commission asserted that the three undertakings, as participants in
a tight oligopoly, enjoyed a degree of independence from competitive pressures
that enabled them to impede he maintenance of effective competition, notably by
not having to take account of the behavior of the other market participants. (point
78) It concluded that the undertakings presented themselves on the market as a
single entity and not as individuals (point 79) and that their conduct constituted an
abuse of a collective dominant position, because it restricted the consumers’ ability
to choose sources of supply (…). In its judgment, the General Court considered,
DPRQJRWKHUWKLQJVWKH&RPPLVVLRQ¶V¿QGLQJRIDFROOHFWLYHGRPLQDQWSRVLWLRQ´
 ,ELGS
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The ECJ opens the interpretation of Article 102 to consider a
collective dominance position, after assuring that “there is nothing,
in principle, to prevent two or more independent economic enti
WLHVIURPEHLQJRQDVSHFL¿FPDUNHWXQLWHGE\VXFKHFRQRPLF
links that, by virtue of the fact, together they hold a dominant
position vis-à-visWKHRWKHURSHUDWRUVRQWKHVDPHPDUNHW´.
It was not clear which types of economic links they referred
to, so that tacit collusion could be considered as something that
may result in a collective dominance situation, nor does the judg
PHQWGH¿QHFROOHFWLYHGRPLQDQFHRUDEXVHRILW
However, the ECJ later pointed out in Almelo case that for
a collective dominant position to exist, it is necessary for under
takings to be linked in such a way that they adopt the same con
duct on the market. Although it is not explicit, this statement is
clearly referring to a tacit behavior, or in other words, tacit coor
GLQDWLRQ ZKLFK ZRXOG HQG XS LQ WDFLW FROOXVLRQ ZKHQ ¿QGLQJ
DQDEXVHRIDFROOHFWLYHGRPLQDQWSRVLWLRQ<HWWKHSUREOHPRI
LGHQWL¿FDWLRQRIZKDWZRXOGDPRXQWWRDFROOHFWLYHGRPLQDQFH
is still unresolved.
5.2.2 Compagnie Maritime Belge90
Along with the Italian Flat Glass case, this case can be conside
red as a landmark. The Commission determined that three ship
ping conferences (CEWAL, COWAK and UKWAL) partitioned
the transport market between Northern Europe and West Africa

 -RLQHG FDVHV 7 7 DQG 7 ,WDOLDQ )ODWW *ODVV *HQHUDO &RXUW
>@(&5,,>@&0/5SDUD
 &DVH&>@0XQLFLSDOLW\RI$OPHORDQGRWKHUVY19(QHUJLHEHGULMI
Ilsselmij.
90 &DVHV&\3>@ Compagnie Maritime Belge Transports SA

and others v. Commission.
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refusing to operate independently in the other conferences. Thus,
¿QGLQJDQLQIULQJHPHQWRIDUWLFOHRIWKH7UHDW\RI5RPH
Additionally, the Commission determined that the members
of the CEWAL, incurred in abuse of their collective dominant
SRVLWLRQE\UHPRYLQJRIWKHPDUNHWWRWKHPDLQLQGHSHQGHQWVKLS
owner that was not part of the shipping conference (this practice
LVNQRZQDVµ¿JKWLQJVKLSV¶ 
 7KH(&-XSKHOGWKH&RPPLVVLRQ¶VGHFLVLRQUHJDUGLQJWKHFR
llective dominance and added an interpretation of how the concept
of collective dominant position should be understood. The ECJ sta
WHGWKDWWKHH[SUHVVLRQ³RQHRUPRUHXQGHUWDNLQJV´RIWKHIRUPHU
$UWLFOH QRZ$UWLFOHRIWKH7)(8 LPSOLHVWKDWDGRPLQDQW
position may be held by two or more economic entities legally in
dependent of each other provided that from an economic point of
view they present themselves or act together on a particular market
as a collective entity91)XUWKHUPRUHWKH(&-DI¿UPVWKDWLWLVDOVR
important to look at the economic links between the undertakings
in order to establish a collective dominance situation.
The analysis of the economic links refers to those factors that
facilitate the coordination between the undertakings. So, then
again, the study of the market structure and the facilitating prac
tices may also become relevant for conducts regarding abuse of
collective dominant position under Article 102.
The General Court established three cumulative conditions
IRUWKH¿QGLQJRIFROOHFWLYHGRPLQDQFH
1. Each member of the dominant oligopoly must foresee the
other members conduct so as to control if the others are adop
ting the common policy,
2. Tacit coordination must be sustainable over a period of time.
There must be an incentive not to depart from the common
policy.
91 &RPSDJQLH0DULWLPH%HOJH7UDQVSRUWV6$DQGRWKHUVY&RPPLVVLRQSDJ
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 The foreseeable reactions of competitors and consumers must
not jeopardise the results expected from the adoption of the
common policy92.
Having previously said that the analysis of the market structure
ZRXOGEHQHFHVVDU\WR¿QGFROOHFWLYHGRPLQDQFHDQGFRQVLGHULQJ
WKHSRVVLELOLW\RIWKHFRQ¿JXUDWLRQRIDFROOHFWLYHGRPLQDQFHSRVL
WLRQIURPROLJRSROLVWLFEHKDYLRURIWKH¿UPVZLWKRXWDQ\IRUPDORU
explicit binding between them, the ECJ would be accepting tacit
collusion within the conducts derived from Article 102.
 3HWLWSRLQWVRXWWKDWWKHH[SOLFLWUHIHUHQFHVWRµROLJRSRO\¶DQG
µWDFLW FRRUGLQDWLRQ¶ E\ WKH *HQHUDO &RXUW PDNHV LQGLVSXWDEO\
clear that the concept of collective dominance under Article 102
TFEU covers situations of tacit collusion.
5.3 EU MERGER REGULATION “EUMR” (REGULATION 139/2004)
This third legal option of the EU became more relevant than the con
cept of collective dominance under Article 102. In fact, since the
expedition of the regulation, the Commission has been reluctant to
start proceedings on the grounds of collective dominance. Instead,
the Commission has used the EUMR to tackle mergers that are prone
to create conditions towards the apparition of tacit collusion.
The EUMR states “FRQFHQWUDWLRQV WKDW VLJQL¿FDQWO\ LPSHGH
effective competition in the common market or in a substantial
part of it, in particular as a result of the creation or strengthening
of a dominant position, shall be declared incompatible with the
common market´.
92 &DVH7>@(&5,,/DXUHQW3LDXY&RPPLVVLRQRIWKH(XURSHDQ
Communities. Para. 111.
 3HWLW1LFRODV7KHROLJRSRO\SUREOHPLQ(8FRPSHWLWLRQODZS
 Ibid.
 EUMR Art. 2 (2)
Rev. Derecho Competencia. Bogotá (Colombia), vol. 13 N° 13, 195-240, enero-diciembre 2017



JAIME EDUARDO CASTRO MAYA

This excerpt of the EUMR demonstrates how the construction
and previous reasoning made by the Commission and the ECJ,
regarding the concept of collective dominance, results useful. The
EUMR regulation uses (not directly but by reference when the
concentration creates a dominant position that restricts competi
tion) the criteria of collective dominance to identify circumstan
ces where competition may be restricted or in other words, where
tacit collusion can be facilitated after a concentration.
As it was previously established, oligopolies are concentra
WHGPDUNHWVZLWKIHZ¿UPVWKDWDFWLQDQLQWHUGHSHQGHQWZD\E\
virtue of the market structure. On the other hand, oligopolistic
PDUNHWVDUHDIHUWLOHJURXQGIRUWDFLWFROOXVLRQJLYHQWKHVRFDOOHG
LQWHUGHSHQGHQFHEHWZHHQ¿UPV7KXVPHUJHUVDUHWKHH[DFHUED
WLRQWRFUHDWHFRQGLWLRQVRIFRQFHQWUDWLRQZKLFKDOORZ¿UPVWR
coordinate their behavior and impede effective competition.
As mentioned in by Petit, the EUMR would offer the advantage
RIEULQJLQJDVWUXFWXUDOVROXWLRQWRWDFLWFROOXVLRQ*LYHQWKH(805¶V
vocation to address problems related to concentrated market structu
res, it is deemed an adequate instrument against tacit collusion.
5.4 ACTUAL STATUS REGARDING THE USE OF EU COMPETITION
LAW TO REDUCE TACIT COLLUSION

$GGLWLRQDOO\WRWKHSUHYLRXVDQDO\VLVDQGGHVSLWHWKHGLI¿FXOWLHV
the EU authorities currently count with the provisions previously
mentioned to tackle tacit collusion.
Although tacit collusion is not explicitly enshrined in Article
101 of the TFEU, this article can be considered useful for CA as
it helps to prevent different types of facilitating practices96. For
96 3HWLW1LFRODV7KHROLJRSRO\SUREOHPLQ(8FRPSHWLWLRQODZSDQG
$JUHHPHQWVWKDWFUHDWH¿QDQFLDOOLQNVDPRQJ¿UPVLQROLJRSROLHVDQGWHFKQRORJ\
transfer agreements are also included by petit as facilitating practices prevented
with the application of Article 101.
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instance, information exchange agreements, Research & Develo
pment agreements, among other forms of horizontal cooperation
agreements are covered within the application of Article 101 ac
cording to the Guidelines on the applicability of Article 101 of the
TFEU to Horizontal cooperation agreements97. Moreover, Article
101 of the TFEU helps preventing vertical agreements that faci
litate tacit collusion as the 2010 guidelines on vertical restraints
include tacit collusion within the concept of collusion.
Regarding the use of Article 102 of the TFEU, the concept of
Collective dominance becomes a useful tool which helps to the
interpretation of the provision regarding its application to tacit
collusion cases.
In the case of merger control, the EUMR has given to the
Commission the power to forbid mergers which contributes in the
creation of a dominant position. Thus, it contributes to strengthen
the ex ante control to oligopolistic mergers that might lead to tacit
collusion.

VI. CONCLUSIONS AND FINAL REMARKS
As seen throughout the document, tacit collusion has been an
LVVXHERWKIRUWKHLGHQWL¿FDWLRQDQGIRUWKHZD\WRVHWDQ\SUR
ceedings under competition law in the EU. We established how
markets characterized as oligopolistic set the most appropriate
conditions for the existence of collusion and tacit collusion. Co
llusive outcomes are likely with few competitors in the market
and even more are expected to occur without explicit agreements
GXHWRWKHLQWHUGHSHQGHQFHRI¿UPV
97 Communication from the Commission – Guidelines on the applicability of Article
 RI WKH 7UHDW\ RQ WKH )XQFWLRQLQJ RI WKH (XURSHDQ 8QLRQ WR KRUL]RQWDO FR
RSHUDWLRQDJUHHPHQWV>@2-&SS±±
 2S&LW3HWLW3
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 ,QWHUGHSHQGHQFH DV SUHYLRXVO\ VDLG PLJKW DOORZ ¿UPV WR
DFKLHYH VXSUDFRPSHWLWLYH SULFHV DQG GLVFRXUDJH FRPSHWLWLRQ
+RZHYHU WKLV GRHV QRW SUHYHQW ¿UPV IURP DFWLQJ LQWHOOLJHQWO\
to anticipate to the actions of competitors, which does not entail
WKDW¿UPVDUHFROOXGLQJ7KLVEHKDYLRURQO\VKRZVKRZLQWHUGH
SHQGHQFHZRUNVDV¿UPVDUHLQGLYLGXDOO\ORRNLQJIRUPD[LPL]LQJ
WKHLUEXVLQHVVHV¶SUR¿WVEDVHGRQWKHLUFRPSHWLWRUV¶DFWLRQV
Although the effects of acting interdependently on oligopolies
DUHFOHDULWUHPDLQVGLI¿FXOWIRUWKHDXWKRULWLHVDQG LWKDVEHHQ
for academia) to clearly identify and associate tacit collusion with
certain behaviors that may or may not be anticompetitive. Still,
WKHLQWHUGHSHQGHQFHLVNH\WRXQGHUVWDQGKRZ¿UPVJHWWRDWDFLW
coordination.
The analysis of Game Theory vis-à-vis the oligopoly problem
VKRZV WKDW DQ\ ¿UP DFWLQJ IRU LWV RZQ LQWHUHVW PD\ FRRUGLQDWH
WKHLU DFWLRQV EDVLQJ LWV GHFLVLRQV GHSHQGLQJ RQ WKHLU ULYDOV¶ DF
WLRQV7KHXVHRIWKHSULVRQHU¶VGLOHPPDKHOSVXVXQGHUVWDQGKRZ
GHFLVLRQVPDGHE\¿UPVLQROLJRSROLHVDUHLQÀXHQFHGE\WKHH[
SHFWDWLRQRIWKHEHKDYLRURIWKHRWKHU¿UPV
However, even when game theory contributes to understan
ding the rationality behind the oligopolistic interdependence, the
GHEDWH7XUQHU3RVQHUVXJJHVWVWKDWWKHUHLVVWLOODSUREOHPRIUH
cognition of the conduct and determining whether the oligopolis
tic interdependence constitutes an agreement or not and therefore
WKHGHEDWHVJRHVWRWKH¿HOGRIWKHSXQLVKPHQWRUQRWXQGHUFRP
petition law. Even though Posner supports the idea of punishing
tacit collusion under Competition law, he recognizes that there
are some problems when trying to apply the law to tacit collusion
cases, both practical and procedural (regarding proving issues).
Once on the level of trying to apply the rules of competition to
tacit collusion, and demonstrating its occurrence, the facilitating
practices will help to determine whether a conduct in oligopolies
may set the conditions for tacit collusion or simple oligopolistic
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interdependence. Thus, if these practices create a risk for compe
WLWLRQLWPD\EHMXVWL¿DEOHIRUDXWKRULWLHVWRLQWHUYHQH
Nevertheless, looking at the development of the issue of ta
cit collusion after the application of Articles 101 and 102 of the
TFEU, it is possible to conclude that, although tacit collusion is a
real concern for authorities, the courts have been forced to give ex
tensive interpretations of the law in order to tackle tacit collusion.
%HVLGHVLWLVQRWFOHDUKRZWKHFRQGXFW¿WVLQWKHZRUGLQJRIHDFK
article, whereas there is no express mention to tacit collusion. This
explains how, after the interpretation given to Article 102 and the
concept of collective dominance, the EUMR had to complement
the articles of the TFEU to tackle tacit collusion, and until now, it
seems to an adequate tool to tackle tacit collusion.
The analysis of the TFEU articles and the case law demons
trate that most of the analysis of cases is ex-post, which has been
ineffective for authorities as tacit collusion still is not clear in
the current provisions of the TFEU. On the other side, the intro
duction of the EUMR to tackle tacit collusion may seem like an
appropriate decision as it implies a control ex ante.
On this regard, an ex-ante control would work as a future so
lution for authorities regarding tacit collusion. This will need the
inclusion of a provision that prevents key elements that possibly
opens the path for tacit collusion to occur. However, this control
ex ante should not be based on prohibiting tacit collusion because
WKH LGHQWL¿FDWLRQ SUREOHP SHUVLVW DQG WKH EXUGHQ RI SURRI ZLOO
still be too cumbersome. On the other hand, as Turner previously
said99, prohibiting oligopolists to act interdependently would be
as asking competitors to behave irrationally.
The control ex ante should go to the origins that create or
facilitate tacit collusion, namely, the facilitating practices. For
99 7XUQHU')  µ7KH'H¿QLWLRQRI$JUHHPHQWXQGHUWKH6KHUPDQ$FW&RQVFLRXV
3DUDOOHOLVPDQG5HIXVDOVWR'HDO¶+DUYDUG/DZ5HYLHZ6XOOLYDQ  
6HH3HWLW1LFRODV7KHROLJRSRO\SUREOHPLQ(8FRPSHWLWLRQODZS
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instance, regarding barriers to entry the fewer competitors are in
the market the easier is to keep prices. Therefore, with a bigger
number of competitors in the market, tacit collusion will be un
feasible. In the same sense, a regulatory control of the product
homogeneity will discourage tacit collusion without forbidding
the oligopolistic interdependence that is characteristic of oligopo
ly markets.
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